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1. Wheicher 
pacienc induced by 
St. }lizabeth doctor «reating 


have gone co che jury? 


she doctor, second 
che police, whether 
was plein error <9 
the jury the prior circumstences which induced 
3. Whether che pacient's righ: to counse 
when no counsel was provided for his 


arraignment end when che prosecucion 


months after return of the indictment co the Cour 


4, When the pacien: was in St. Elizabeth's after é 


verdict of not guilcy by reason of insenity and his new offense 


closely paralleled his earlier offenses, whether wes! plain 


error co submit the pecient's criminel responsibility t0 the 
jury without instructing the jury on the presumption ofl: 
ulcing from his earlier acquittel? 

This case has not previously been before cshis Cour 


REFERENCES TO RULINGS 


After a preliminary hearing, che triel Judge found 
basis to exclude Mr. Robinson's confession. ‘This ruling and 


accompanying findings are set forth at Tr. 307. 


. Robinson convicced 


“fifteen (15) years 


ded -sychiaztric creatment. 


NITED STATES COURT OF APPFELS 
SHE DISTRICT OF COLUMSIA CIRCUIT 


Tnomes #. Kobinson, 


STATEMENT OF THE CASE 
Mr, Nobinson wes convicted in che United Stetes 
Court for che District of Columbia of murder in the 
degree in violation of 22 D. C. Code Section 2403, 
Sencenced to fifteen years to no more chan life wich peych ia tric 


creatmenc recommended. The order was entered warch 14, 1989. 
| 

The appeal was docketed in this Court on April 3, 1969, 

Court: has jurisdiction undex f June 25, 1948, ¢. 646, 


62 Stat. 929, 2 U.S.C.2. 8 


On May 30, 1957, about mid-morning, Mrs. Astair Adams, 
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employed a Mlizabeth's Kospitel, was brutelly killed in 


a dry creek bed ebouc 400 feec from a path which led through 


é brief wooded area from Alabama Avenue onto the tal 


izabeth's on 
cime he wes charged 
Tr. 69-90, 
's for mental 
1 wes then 25 years of age and since 
sly in custody on one or enother 
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ference, held Januery 14, 1965, 
xffered from a schizophrenic 
ntieced tyoe, end wes competent for 
verdice of not guilty 
‘x. Robinson was readmitted 
Hospicel on Merch 25, 1955. ‘Tr. 90-91, 493. 
“obinson ves placed in maximum security at the John 
Howard Pavilion. vr] > monchs of observation, 
was chenged co “emotione lly 


235-236, 494-496, 


515-517, 610, 612-615. His condicion seemingly improved under 


In February 1967 


Pavilion =9 “he 


leave che grounds. 

Six days after che 
police officer repor :ed 
close parallel between che Fort Dupont Park esseults 
}dems homicide. Tr. 19. Three police officers thes 
questioned “r. Robinson. Tr. 20-21, 
recurned to the maximum security of ch 
The case egeinst six. Robinson developed 
questioned. Scratch marks on both arms 
His clothing end sh were examined. 

On June 967, vir. Robinson told 

227-228, Slum hed been treating 
psychotherapy twice e« week, and briefly for individue 


:ssions, since sey 1935. ‘Tr. 224-225, 235, $34-535, $93. 
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in, Robinson esked Dr. Slun what to do end Dr. Slum edvised 
chet he tell his story co Dr. Qvens, the clinicel director in 


cherge of che vohn Howard Pevilion. ?@ >» 492. Dr. Slum 


éerranged this mcecing for Mond Uw 2 2 On -tune 12 


ae) 


jury: 

sister 
co cacch & 
ne decided 
rced beck co 
nog. che path 
hospitel, and 
irection as he 


3 
f] Oo 
anMa Ds 


ma 


iy tH 
Nn - 


OoWy mm 
Pr! MQ 4. 


. 


yo uUmM se 


oom Ow oO 


” 


he grabbed her. 
pach down into 
cime he fell and she spic é¢ him. 
rted to grab her zrou che chroac 
he dragged her down co where é@ 
I creem bed, 
c up and 
cerced to 
; move. He 
K, concrece, 


ify 


aU OG 


yt | 


um Hm 


mi tf ty 
wm 
Mw ty mw 


OM & Ha 
ae) 


Vir w OM pt 
= 


Le Ib) 


ven: through a 
=n 


r. Robinson 
Howard Pevilion. 
degrce murder on 
the Cours on ‘ugus* 
Mr. Robinson ét 
19S3. 


counsel + 


éppear in the frgumenc. 
SURRY OF 

The homicide resuiced from 
by St. Elizabech's to a patient 
court for sfekeeping. 

At first blush chis is a case of che court end the people 
agains: the hospitel. w Mr, Robinson és convicted. 
contends chat shies would not heve happen his rights 

Pifth end Sixth Amendments been adequetcly guarded or 


jury been properly instructed on the presumption thet he 


The jury was shown the last of Me. Robinson's chree confessions, 


che confession to che police. At by later aoction for 
ecauictel, Mr. ‘obinson contended 
olice was not voluntary. It was : Yui immediate ly 


preceding confession to Dr. Owens. 3 i co Dr. Owens 


fession =o go to che 


che prosecucion at the 


ro its voluntariness, 


trial %. Robinson m i eequictel on che ground 


poet 


provide him wich counsel a- 
prosecucion. 7 jel hed shown that 


been seriously prejudiced 


e prosecucion’s use 2f che confession made co the police , 


Smparcial examination made of ifr. Nobinson's 


rv che homicide, by the failure to 


heve discovered carly in 
Mr. Robinson's diegnosis to ¢ ‘ners 
she cight months delay efcer che indictmen: 
of counsel, ‘ied counse? been eppoin-zed for 
in che prosecucion's cése, chese vrejudice 
The prosecucion's cease againss Mz. 
before Mr. Robinson confessed 
Mr, Ropinson at che = cime 
counsel, In his circuascences en edequatc 
right required shez counsel be appointed for hin. 
rich: to counsel was no- adequecely séfequerded. 
jurisdiccion is virieased end the conviction m 
“he Courtis charge “so the jury stacec che 


ches every man is wichouc mentel disease uncil evicence 


contrary is shown, ‘he Courts failed to instruct che jury che: 
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Mr. Robinson after nis ecquitcal by reason 95 
presumed insene ¢ncd thec the law elso presumes 
continues until é cure or ocher change in hi 
shown. jic che cime of che homicide, Mr. Robinso 
His carlier offense closely perall 


failure co instruct che jury on che 


of insanity was min error requiring reversal 
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(b) Interrogecion end scarch. 
Mr. Robinson on June 5 because his 1954 9 

she dams homicide. Tr. 
wes Quesiioned mornin 
offenses, 
n siey 30, 1967. 
shat he was in che neighborhood of che hom ’ cne morning 
of wey 30, chat he was cerrying a package. 
Mae police were looking for 

handbag. Ti so on June 5, che volice noticed lar 
Mr. Robinson abou: scratch warks on his arms end exani 
clothes in his clothes locker. 

On June 7, ir. Robinson was 

134-135. Dr. Owens had car 


ebout the Robinson case. The police by thet cime had teken 


phovographs of the warks on Mr. Robinson's erms. Dr. Owens 
exemined these mark concluded ‘that chey 
appeer to be caused by Fingerneils". Tyr 


proposed chat Mr. Robinson cake a sodium ampcel 


Me. Robinson declined. De. GQvens cold Mr. Robinson “exectly 


whet che sicue¢ion wes‘ end chat My. Robinson would be held in 


Gisease which when 
acts cowerd women. 
ne year, 
psycnoinerapy with 
nomicide, he had become involved 


this involvemen: hed 


égizacion. 
For 
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June 10, Dr. Blum 
received < celephone ceil mo calk to 
727-228. 

n to his office 


r. Robinson <solc 


of che Adams homicide. 


very broken up, very upse:, crying vrofuscly 


243. 


éy morning 
che une 


tum, iim. c.opinson ¢ 


5. 


obinson she: 
necd noc sey enyching. 
he did what che United 
After Mr. “obinson ha 
Dr. owens esked him if 
146-149. Mr. “oboinson said he would 
the police meetine 


102-103, 157-120. 


There is no evidence thas Mr. Robins poke with enyone 


duxine the approximece three hour incervel be 


meetings. Mr. Robinson 
che ineecing with the poli 


This wag a sedacive and 


che nolice <bouc 


3-535. Then 


treatmens 
confidence. 
. Robinson confessed to him, 
to do. wx. 233-235, 
his scory co Dr. Owens 
214-215. This testimony 
was confirmed by subscantiel evidence 
even a model petient. 
Tr. 93, 237-238, Sil, 0, 62 699, 701, 706-707, 


726, 729-730. 


werning. The volice read a .iranda warning co 


eS 


act the commencement of che June 12 af cernoon 
159, 194, 532-53 Mr. Tobinson 


derstood the warning and thereupon immediately 


Tr. 61-62, 67-69, 20, °5, 153, 
he only earlier warnings to Mr. “obinson abouc his right 


to counsel end to silence vere made by Dr. wens during the 


13 


216, 230-233, 246-259 

Dr. Owens had edvised 

he could have one. 

Mr. Sobinson cthec 3 
cour: is uncleer. 

did no: have counsel end 
counsel. fr. 27¢. 


2. Involuntariness of the confession. 

vice in the confession cases is che involuntery 
which until recently we have somehow come to 
justify depriving a man of e deen-rooted conscicu 
We heve been ready co let 

stances in which we would not recognize 
subdivided lot. Sooner or later this 

Crime and Confession, 

Review 21 at 37 (1955). 


Yhe end is et hend. Recent decisions 


shall be convicted of a crime on his confession unless) the: 


confession has been shown beyond ¢ reasonable doubt co! heve 


given in the exercise of his free judgment, with awareness of 


his right to silence, and without coercion or improper, inducement. 
Miranda v. Arizona, 584 U. 3S. 36, 

694 (1966); Mallory v. Hogan, 578 U. S 

Bd. 2d 653 (1964); Escobedo v. Illinois, 


Ct. 1758, 12 L. Ed. 2d 977 (1964). 


or che 
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mighs expect to heve 


time into future wi ly in their 


foz women 


che scratch marks 


returned hin 


sodium 


of che hospizel. 


ane 
eved the same to be crue of che Adams 
progression, chey caught Mr. Robinson 
concealing che packege. They observed 
on ! 7 They examinec his clothing. 
co maximum security. They photographed his 
r. fobinson and 
amptel cest. =< the time of the confessions, 
“5 take items of nis clothing out 


These ¢ Garvity v. 


New Jersey, 3835 -- %. : ; L. Ed. 2d $62 


€ weakened his ebility co 
Trie245), 

Mz. Robinson had been 

When he mec with Dr 

baby". Tr. 242, 770-271. 

App. D. C. 408, > FL 2d 949 (1967). 
For wo and a half years } 

vaiient. He nad come co 

for help. Not only cid he underscand thas 

to be mentally sick, he elis> 

hin to get well and exvectcd hin ¢ 
under 

background, it ig not surpr 

curned for help to Dr. “lun, 

He had cause to believe chec he could 


confidence. His talk to %. Plum did not evidence any decision 


to confess to his x i¢ telked ro get his 


x. lum delivered the blow thet induced 


fe. Lobinson to confess. Spano v. New York, 350 U. S. 315, 


Ic was noc given 


wens vas noc 


wens could non 


supre 


inednissit 


Jackson Vv. 
F. 2d 136 (1963); 
sy hg TPA 
C. 174, 295 
eee 92 


wO LUGS, 


\dditionally, anc entirely eaper: from 
the confessions <o Dr. 


only che products of che blow struck by 


also che products of the accumulation of pressures which hed 


brought Mr. Robinson bewling into Dr. Blum's office. 


Mr. Robinson's confession co she police was not che 
of en essentially free ind unconscreined ch 
made freely, voluncerily and without compu 
of any sorc. Yo the concrery, his original will to 


been overborne. Green v. United States, 12¢ U. S. 


silence had 


Apo. D.C. 


Culcombe v. Conneccicu:, 357 


Heyvne 


of Washington, 


(1953); Lynumn 


917, 9 L. Td. 2d 9% If ever there was e case of 


Soa 
rAlunraxn 
voluncter 


che police was not 
S. Ct. 1602, at 
717-718 (1966); Zieng Sung ‘Wan v. 


S. Ce. Lac 3-4, 69 


CONFESSION "’ITHOUT 
IRCUNSTANCES RELEVANT 
SRINESS “/2S PLAIN ERROR 
cranseript are those cited for Part I 


$-19, 290-291, 463-470, 475-478, 942-944, 


j2l of voiunceriness. The finding of the trial 


Judge which Robinson's confession co go to che jury 
was not é : . is confession was voluntary beyond e 
rezsonabie doubt. 1¢ trial Judge decided only that there was 

no basis for excluding che confession from che jury. Tr. 307-308. 
The confession went co the jury subjecc co the instruction that 
the jury must find confession voluntary beyond a4 reasonable 


doubt, and, if noc, muse disregard che confession. fr. 942-944, 


960-951, 968-979. The ultimece and essential finding was for 


the jury to make. Clifton v. United States, 125 U. S. App. D. C. 
257, 371 F. 2d 354 (1965), cert. denied 386 U. S$. 995, 87 S. 


Ct. 1312, 18 L. Ed. 2d 341; Huccheson v. United States, 122 U. S. 


Rpp. D. C. 51, 351 F. 2d 748 (1965); Jackson v. Denno, 378 


368, 84 S. Ch. 1774, 12 L. Ed. 2d 908 (1964). 


When the Court edmitted the confession, the Cours hed 


duty, whether or noc requesced by eicher perty, co instruct the 
jury to disregard she confession unless the jury wes sacisfied 
on @1l the evidence thac the confession wes voluntary beyond é 
reasonable doub=. Clifton v. United States, supra. To che 
same end the Court had e duty not to admit Mr. Robinson's 


eonfession for jury consideration unless the circumstances 


relevant to determining its voluntariness were shown to the 


jury 2/ 


2. Circumstances relevant to volunceriness were noc shown 
to the jury. The jury was not shown the existence of the two 
confessions which preceded the confession to the police. The 
jury was shown only indirectly end incompletely che history of 
Mr. Robinson's incarceration at St. Flizabeth's. Tr. 89-91, 
493-494, 972. The jury was not shown the circumstances under 
which Mr. Robinson on June 6, 1967, was returned to the John 


Howard Pavilion. The jury was not shown the police interrogation 


2/. But for Clifton v. United States, supra, Mr. Robinson 

aa might contend that the trial court erred by admitting 
the confession without first determining its voluntari- 
ness "beyond a reasonable doubc". The postponement of 
this determination co the jury crial is the root of the 
duty here ennunciated. 


che police hed examined 
arrenging to teke 
imony of Sgt. Preston 
pre liminery heering: 
cold chat the police 
Robinson's arms nor thet 
nd had questioned Mr. Robinson 
take a sodium amptal test. 
shown che‘ police invescigation first 
. Robinson becéuse she close parallel between 
offenses and the Adams homicide. host important, 
irst and second confessions, che jury 
linking the chree confessions and 


prescription “ro make 2 clean 


she Court that whac took place 
0 and 12 wes relevant to 
co voluntariness were shown ac 
prosecucion chrough its 


witnesses. The only signi exceptions were chose 


circunscances within che peculier knowledge of Dr. >1lum called 


by the defendant. Heving chosen to resc Mr. Robinson's 
conviction onthe confession to che police, ard having shown 


to che trial court that chis confession wes linked to the two 


earlier confessions and wes che 
which broke down Mr. Tobinson's 
should not have been allowed to 
before the jury by withholding these 
Darwin v. Connecticut, supre, see 
concurring et 531. 

is Court assigns to the jury che 
beyond a reasonable doubt. Under this rule, to edmic'this 
confession without showing the jury the cireurscences necessary 
co determine its voluntariness was cons zitutionel error. 
Cilifzon v. United Scates, see opinion of Ciresit Judge 
Leventhal concurring in resu Hed the Court e : the 
confession, the Court would ha ve been responsible : taking 


reasonable steps so see thes the excluded confession did noc 


influence the verdicc. Meres v. 


10th Cir. 383 F. 2d 805 (1967). Having admitted che evidence, 


the Court was responsible for teking reasonable steps <o provide 
its volunteriness. 
3. Gross prejudice. Mr. Robinson was on trial for first 
degree murder. The vrosecution rested its case for identifying 


Mr. Pobinson with the homicide almosc exclusively on the 


trial Judge knew thi 
arose in circumstances, 


che voluntariness 


jury was shown a confession volunteered 
police afcer Mr. Robinson had been given 
police had commericed any 
» 531-537, 545-547. The jury 
¢@ esked to talk wich the nolice. 
showed 
Pobinson wanting mal ion, volunteering 
sO apparencly fully edvised of his 
coercion or oucside inducement. 
1 in closing argument made no effort 


the confession to the police was not 


ding the confession not voluntary 


as presente eG ¢ nor However, after 


equitcal esserting again thet his 
noc voluntary. 
crigl made a general protest co 


sion to the police. Ics admission 


n, che prosecution shaved the 
chrough tescimony of Sgt. 
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without the inducing circumecances was ‘a serious 
error of constitutions! proporcions involving che 


hermful evidenee in @ canitralc 


vederal fules Criminel Procedure, 1 
plain error end requires reversal. 
III. DEFENDZNT'S RIGHT TO CO 

(Relevant pages of cranscripc ere 
{I of che Argument and: 757-815, 
Docket Nos. 1, 2, 3, 29 and 30.) 

Skin Chronology. The prosecution focused its casein 
Mr. Robinson on Monday, une S$, 1957, @ week efter the’ homicide, 
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within a day or two he became the prime suspect. By che week's 
end, he sought help from Or. Slum. The next Nondey, Same 12, 
without assistance of counsel, he confessed to Dr. Owens. 


Five weeks later, uly 13, 1967, an indictment issued for firs: 


degree murder, Docket No. 2. The indictment wes returned to 
she Court on Auguss 1 Docket No. 1. Ft all simes 
Mr. ®obinson was in ¢ Nevertheless, no indictment was 
Dresenced to him uncil his arraignment on Februery 16, 1968. 
Docke: No, 2. At the arreignment, still without counsel, he 


ensered & plea of not 


assiscance of counsel until counsel was éppointed for him by 


the Court four days efter the arraignment. Docket Mo. 3. 


him with counsel <t 
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29. His motion 


son cecused of 
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cenzerec on Rok : 12 concinuously chereafter, che 
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(c) Custody end psychiacric creatmen 
been in custody and uncer vsychiatric 


for more than two years. He was ec 


come co crust his doctors. Tr. 
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Columbia, Criminel Docket 3815-64, 
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Escobedo v. Tllinois, 
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furcher meecing wich Mr. “obinson wes co heer w: 
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a confession. ‘his vas ae cricical scage in 
in che circumsténces peculiér -:o 
not be expected to ¢ppraise intelligently che consequences of 
his confession, Mirenda v. Arizone, supra; Lscobedo v. Tllinois, 

- United States, 377 U. S. 201, 84 S.:Ce. 1199, 

2 Tee 954), Beatty v. United States, U.SIC.2. 5 
Circuiz, 377 F. 2d 101, reversed 369 UU, S. 45, : 
19 L. FA. 2d 48 (1957). 

(b) Indictnent, The prosecution obtained the indictment 
tor first degree murder on tuly 13, 1967. ocket No.1. 
Tr. 190-192, 193. Mo, Robinson received no notice of the 
indictment, The prosecution returnec chet indicement o the 
Court on Sugust 17, 1967, vichout notice to Mr. Robinson. 
Plthough Mr. Robinson cestificd ¢ he first learned he was 
charged with thing in December 1957, the record shows no 
presentacion of the indictment co Mr. Robinson until it was 


read co him on February 15, 1968. Tr. 217-218. 


The indictment marked 4 change in the lebel chat ‘the pro- 
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énd conscientiousness. 
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ments and thereby wes indispensable to his 


crail. United States v. Wade, 300 U 
2d 1149 (1957). 
In the absence of counsel for che cefense, 2 prosecution 
obtained three confcssions. The nrosecution wes enedled to 
use che confession vhich it considered most cemagi: | 
defense. wo have used che confession m 


prosecution would heve celled Dr. Sium és a 


De. Dlum ves of the opinion chet Mr. Robinson was mentelly ill 


at che time of che homicide and chat his mental illness wes 


ceusely related co the homicide. Yr. $35-S08, ‘Lo héve used 
either confession made to the doctors would have tended to 


welate the homicide co Mr. Robinson's mencal condition. 


che opinion che in. Robinson wes 
homicide 


present, 


Owens. 


originated in 


“ince with rhe 3 Th : = sO conceal 
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condition were 
r. 703, 770. uring 
Mr. Robinson was held in the closely 


Howard Pavilion where, et lease 


outwardly, ici Lint J This same imorovement had 


seeurred duri E : : nenc at che John Howard 


Gee s. 


s 


disease, whatever 
was nor relaced to che homicide. Fourteen 
ined en opinion of one doctor 
seace was cured before jay 30, 1967. 
Ic ic most unlikely thet 
opinion would have resulted from an examinetion 
972 


in June 1967, instead of June 1952. 


vinecion been made oronotly, 


exemina zion by Soccors oucsic 
examine ci 
heve become known 
chenged ics diagnosis 
disorder. By 
into en area where 
774, Overholser 
foo':znote 10, 302 
103 U. S. App. D. C. 
355 U. S. 10135, 79 &. Cx. 
circumstances it was imporcent to! 
obtain cescimony from that branch 
considered che versone] 
a mental diseese. Mr. 
independen: exper: from * of me él opinion 
cestify.in his defense.2/ This dise dvante 
attributed co the feilure to have discovered 


earlier. 


The prosecution deleyed che arraionnzent six months 


after che indictmen: was returned. No ce che deley Wes 


ee ———— 


5/ Oe, herlend, “he doctor eppointed on motion of Mr. Robinson, 
was of the opposii: -¢ view and was celled by the prosecucion 
co tescify against che insanicy defense. tr. 751, 755-757. 


‘pocentiel 


ceses ciced in footnote 


The conviction mus: be 


ai 


reversed. 


THE JURY ARGE ON INSANITY 


the charg 

very man is 
some evidence <9 che conrrery is sh 

che cine of 

verdicc of noe gui 
mede him an exception 

*s charge did noe 

he cenerel rule of 
be without mentel disease 
show the contrary. However, 
person has been adjudicated to have é 
United Stectes, 100 U. S. ADD. 9. Coa 

v. United Scates, $4 UU. S. Zpp. 

49% (1954). ‘there such én adjucicetion has oecurrec, the 
person's «ental discase is presumed to continue until cvidence 


> ocher change is shown co upsec <ne nresunt cion of 


insenity. 


Mr. Robinson nad been ecquiccted by reason of insenity. 


BR person so acquitted “will be presumed co be insene". 


Uniced States, 95 U. ©. App. D 73, 


(1955); Orencia v. Overholser, 92 U. S. 


ig presumed 
chaz che 


coniinued uncil « cure or other 


ch by reason 


son tnt parelle?. becveen che 
jury 
on any presuapc 1s y adr a Se. was Errox. 
for 
‘che homicide 


bizerre, wichour 


c 


mocive or gain of any xind, fer 
sven é¢ expleined by che doccor 
#11 che exnerc 
‘pcrsonelizy diso 
the orosecucion cescified 
lic, Tobinson had reecived, 


continuing to receive 


che cure after Februery 1967 and before iey 30, 

tenuous conclusion whe aro doctors who enneered for Mr. Robinson 
and who <cestir 

two doczors who had had far e 

know Mc. Robinson's condicion. The jury ha« 

chec che buxden of proof wes on the prosecucion 

juror mus: determine hur, Robinson erin 

2 reasoneble doubé. The jury reached its 

“wo and one-half deys delibevacion. The Court in sente: 


My. Pobinson recomnended nsychiesric treatment. 


‘che jury veached iis decision bsen: eny oresumption of 
| 


either deriving from che prior acquicca oz iderivine 
from the varalle lism between the prior end new offense. The 
jury had only en imperfece underscanding of both the acquittel 


and che varalleliem. Tr. 972-902, Its decision vas reached 
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By decision published December 30, 1970, a division of 
this court, with one judge dissenting, reversed appellant's 
conviction for second degree murder, finding that a third 
confession to the police, the Government's principal trial 
evidence, was, as were the two prior confessions and an ad- 
mission, involuntary and therefore inadmissible, 

The majority opinion held inter alia that an initial 
police interview with appellant, a patient at Saint Elizabeths 
Hospital, in which he made an admission, should have been 
accompanied by a warning of his rights. It went on to hold 


that a full confession which appellant initiated five days 


later to a doctor at the hospital, and then agreed to give to 


the doctor supervising his unit, were involuntary as occurring 


—with mounting investigative pressure—-under circumstances 
more coercive than those under custodial interrogation depicted 
in Miranda v. Arizona, 384 U.S. 436 (1966). Thus the third con- 
fession later to the police, though preceded by full warnings, 
was irredeemably rendered involuntary by all that had pone 
before - particularly the initial interview - and consequently 
it was improperly admitted into evidence. 
Factual Background 

The disposition of this case by the majority turned prin- 
cipally upon its construction of some record facts. We feel 
that the dissenting opinion has better set forth the proper 
factual perspective for viewing the instant case. 

Appellant was committed to Saint Elizabeths Hospital in 
1965 following a determination of not guilty by reason of 
insanity on a rape charge. At the time of the instant offense 
he was in a facility which permitted him ground privileges. On 


the morning of May 30, 1967, a female employee of the hospital 


was brutally killed, and her body was found in a creek bed 


near the hospital grounds. An extensive police investigation 
was launched. Police officers interviewed many patients who 
lived in wards near the scene of the crime. During the first 
week of investigation over one hundred persons had been routine- 


ly questioned. Sergeant Preston, who interviewed appellant and 


=a 

to whom appellant made an admission, had questioned some 
twenty-seven persons alone before he interviewed appellant. 
After this week of investigation there were four or five 
prime suspects, who included the decedent's boy friend and 

a recently eloped patient from the hospital who had committed 
a similar crime in the past. Appellant was questioned initi- 
ally on the morning of June 5, six days after the crime, asa 


result of a suggestion from a Park Policeman that the modus 


operandi here appeared to be similar to that in the rape case 


in which he remembered appellant had been involved and which 


resulted in the 1965 commitment to the hospital. However, 
| 
Sergeant Preston did not consider appellant as a serious 


suspect at that time because other patients had similar back- 
1/ 
grounds and because the doctor supervising appellant's ward 


had indicated that appellant could not have been out on the 
hospital grounds on the morning of the crime. The purpose 


of the interview was stated to appellant, who was calm and 


spoke freely. No warnings were given. The interview was 


I/ As the dissenting opinion points out, slip op.,at 28, 
Sergeant Preston had somewhat sketchy knowledge of the facts of 
the 1965 case at the time he interviewed appellant. Moreover, 
despite the asserted similarity, in the instant case there were 
no indications of sexual molestation. These circumstances 
suggest that Sergeant Preston could not have considered ap- 
pellant as a prime suspect when he embarked upon his initial 


interview with him. 


slightly over 2’ half hour in duration, and half of this 

was @evoted to discussion of another suspect. It was 

ris interview, however, that Sergeant Preston ob- 
and lengthy scratches on appellant's arms and 

"bluffed" appellant by stating that he was seen in the area 
of the crime on the morning in question, though the officer 
actually had no basis for this assertion at that time. Ap- 
pellant made an admission, tending to indicate that he was 
near the scene at the time in question. He did not admit to 
any crime and indeed explained the scratches on his ars, 
saying that they had resulted from hanging a basketball hoop 
at his girl friend's house. Sergeant Preston's idea of a 
struggle in which the victim might have scratched her assail- 
ant was described as "pure theory," and thus the presence of 
the scratches was not given serious weight. 

After this interview with appellant, the police continued 
to question other persons. Later in the afternoon of the same 


day, Sergeant Preston interviewed appellant again-during which 


time no admission was made—and continued to interview other 


suspects until! he was shortly taken off this particular case. 


sce 
ARGUMENT 


A. The majority holding severely hampers 
routine police investigation. Is 


The majority opinion indicates that Bppetannee initial 
interview constituted custodial interrogation and that appellant 
was being "interrogated by officers as a suspect in a ner 
admittedly designed to obtain a confession." Slip op. at ll. 
This interview, the majority concludes, required as a preface 
full Miranda warnings, ana their absence rendered ‘the admission 
(which was not introduced into evidence) Tevodenteacye In our 
view, and as the dissenting opinion properly observes, this 


holding is inconsistent with Miranda itself and a later 


decision by this Court, Allen v. United States, 129 U.S. App. 


D.C. 61, 390 F.2d 476, supp. op., 131 U.S. App. D.C. 358, 404 
F.2d 1335 (1968). It is clear that the decision of the Supreme 
Court in Miranda was "not intended to hamper the traditional 
function of police officers in investigating crime" or the 
"[g]eneral on-the-scene questioning as to facts surrounding 

a crime or other general questioning of citizens in the fact- 


2/ 


finding process." In these instances cautionary warnings 


2/ Miranda v. Arizona, supra, 384 U.S. at 477. 


6am 
are not necessary. They were not necessary in the instant 
case. The interview with appellant was nothing more than 

“The police officers, at the time of the inter- 
view and admission by appellant, did not consider him a prime 
suspect or any more serious 4 suspect than other persons. 
There is, we maintain, a wholly inadequate basis for the con- 
clusion in the majority opinion that when Sergeant Preston 
"Dluffed" appellant into indicating that he had been near the 
scene of the crime, "the interrogation had sufficiently focused 
on appellant" to require warnings. Slip op. at 10 (emphasis 
added). The officer had indicated there was no basis for his 
telling appellant that others saw a near the scene of the 
erime on the morning in question. 2/ This "bluff" on the 
officer's part cannot serve to convert this initial interview 
with appellant into "custodial interrogation" requiring the 
Miranda warnings. It appears to be the sole factor relied on 
by the majority to support its conclusion that warnings should 


have been given. In Allen v. United States, supra, this Court 


37 The Government does not condone police trickery as a tech- 


nique in crime investigation. It was here, however, but one 
factor to be considered in the total circumstances surrounding 
this interview. : 
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indicated that no single factor should be decisive in this 


determination, but that all the circumstances cneprte cies the 


interview should be considered, including "the relative 
4/ | 
routineness" of the inquiries. 129 U.S. App. D.C. at 63-64, 


390 F.2d at 478-479. Significantly here, appellant was not 
arrested after the first interview or the one that followed 
Taeer that afternoon because the officer felt that appellant 
had said nothing upon which an arrest could be pascal Moreover, 
after appellant's interviews the course of the aden investiga- 
tion did not change, and Sergeant Preston continued to talk to 
other patients until he was taken off this assignment a few 
days later. 

We strongly suggest that the majority Roddie roe severe- 
ly and unnecessarily impede the general investigation of 
crime by requiring warnings under circumstances that were 


present in the instant case, 


4/ We think the relative routineness of an inquiry is a material 
indicator that the police are still in a stage of investigation. 
The police talk to too many_ people in the course of a day to 

make warnings compulsory evéry time they inquire into a situation. 
"Such a requirement would hamper and perhaps demean routine 
police investigation." 129 U.S. App. D.C. at 64, 390 F.2d at 479. 


» opinion would require 
given before a con- 
sons not involved in 


ihe ™ 


views on June 5 were 2 part of the "investigative pressures 
5/ 
and caused him to 


then exerting their influence upon him" 


initiate the first full confession five days later to Dr. Blum, 


a psychotherapist at the hospital. 


The clearly voluntary nature of the confession is under- 


scored by the fact that appellant requested to see Dr. Blum by 
having him called at his home on a weekend, Despite Dr. Blun's 
indications that appellant's confession to him was the result 
of “some inner turmoil,” the majority finds the confession more 
the result of preceding events such as the police interviews 


and “trickery,” the recommitment to maximum security, and the 
7) 
suggestion two'days earlier of a truth-serum test. However, 


5/ Slip op. at 14. 

6/ There was no intervening police interview. On June 6, the 
day following the initial police interviews related above, ap- 
pellant was returned to maximum security—not, as the majority 
indicates, because the investigation had "£ocused" on him but 
because it appeared he had been violating ground privileges. 

On June 7 pictures were taken of appellant's scratches, On 

June 8 he was offered (but refused) a truth-serum test by Dr. 
Owens, who believed that appellant, a model patient, was not in- 
volved in the crime and could clear himself. 


7/. The fact that appellant two days before he was to confess to 
Dr. Blum refused an offer by Dr. Owen to take a truth-serum test 
to clear himself would tend to negative the likelihood of any 
coerciveness. 
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this conclusion we feel is not anywhere suggested in the record, 


and certainly not in the testimony of Dr. Blum or appellant 
himself, What does appear on the record to support the trial 
court's finding of voluntariness is appellant's own apparent 
desire to confess freely to someone. 3 

The majority would have required under these circumstances 
(described as "even more conducive to compulsion that Miranda's," 
slip op. at 13) that Dr. Blum, who apparently had no inkling 
that appellant wanted to confess to a murder, advise appellant 
of his rights. We are unaware of case authority requiring 
Miranda warnings to be given by a private citizen or a non-law 
enforcement person. Indeed, this holding by the majority appears 
to be contrary to the recent en bane decision of this Court in 
Bowles v. United States, D.C. Cir. No. 21,948, decided 
November 20, 1970, where the defendant's confession to his 
mother was admitted into evidence in the absence of Miranda 
warnings. 

Thereafter, on June 12, appellant was to confess to 
Dr. Owens, the clinical director of the hospital unit in which 
appellant stayed, after Dr. Blum had advised him it might be 


best to make a "clean breast" of it. Before the confession, 


=O— 
however, Dr. Owens had called and spoken to an Assistant United 
States Attorney and had been told to advise appellant of his 
rights before appellant said anything. Dr. Owens testified that 
he told appellant everything that the Assistant United States 
Attorney told him and that he advised appellant before the con- 
fession. There was some question whether Dr. Owens told ap- 
pellant that anything said might be used against him and some 
dispute as to when appellant was advised, since Dr. Blum testi- 
fied that the advice concerning rights was given after the con- 
fession. The majority concludes, however, that appellant was 
not only given inadequate advice but that Dr. Owens was mistaken 
in recollecting that he advised appellant before the confession. 
As with Dr. Blum, we do not feel it was incumbent upon Dr. Owens, 
another private citizen, to advise appellant. He did undertake 
to do so, but without clear basis in this record and majority 
has chosen to find that the advice was not only inadequate but 
untimely. These appellate findings appear unnecessary since the 


majority viewed the confession to Dr. Owens as "but a continua- 


tion of what had become compelled self-incrimination by all that 


had gone before." Slip op. at 15. Therefore, despite the full 
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warnings and advice given by the policemen a few nee later 
when appellant confessed to them, the majority Finds they were 
"totally deficient to permit a meaningful eroreieeon his rights" 
and "simply the culmination of the process of disclosure of ap- 
pellant's complicity, which began with the paneetons to Officer 
Preston... ." Slip op. at 15. Therefore this confession, 
the only one to be introduced by the Government even though 
the trial court found them all voluntary, was also held to be 
inadmissible. 

We do not seek to justify the confession to the police 
merely by the showing that appellant was fully advised before- 
hand, but by all the circumstances surrounding appellant's 
statements which the trial court deemed indicative of appellant's 
voluntariness, As the dissenting opinion aptly notes, 

The established rule for reviewing confessions 
under the "totality of circumstances" test is 
that "where there is a genuine conflict of evidence 
great reliance must be placed upon the finder of 
fact." Slip op. at 41 n.19, citing Blackburn v. 


Alabama, 361 U.S. 199, 208 (1960). 


C. The finding of probable cause to arrest 
appellant after the initial interview is 


without support in this record, 


The majority opinion raises a serious question as to the 


existence of probable cause and the necessity of taking a 
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magistrate. The majority holds 
Blum, Dr. Owens, and the police 
:émissible for non-compliance with, among 


Crim. P., and the decision in 


Mallory v. United States, 354 U.S. 449 (1957). It reackes this 


holding by asserting that probable cause for appellant's arrest 
existed after Sergeant Preston interviewed him and that accord- 
ingly he should have been taken without unnecessary delay be- 
The majority, however, is careful to state 
that in a "strict sense” appellant was "not arrested or detained" 
as contemplated by Rule 5, but that “he was as though arrested" 
since he had been transferred to maximum security the day after 
the interview with Sergeant Preston. Slip op. at 19, 20. 
Initially we observe that there was no objection in the 
District Court to the admission of the confessions on these 
grounds, nor was it asserted on appeal. As the dissenting 
opinion notes, "[i]t has long been the rule in this jurisdiction 
that a claim of denial of Rule 5 (a) procedures must be raised 
through an objection to the admission of the confession." Slip 


op. at 35 n.12 (citations omitted). 


1s 


Secondly, this record makes it clear that appellant's 


transfer to maximum security was not based on any belief 
that he was a prime suspect but because of appellant's ap- 
parent violation of ground privileges. 

Thirdly, there is no indication whatever that re police 
believed that there was probable cause for peters arrest, 
and in our view there was certainly none. Significantly, there 
is no basis for concluding that the police officers deliberately 
delayed arresting and presenting appellant to a magistrate in 
order to increase opportunities for improper investigation. 
This record shows merely that the police were conscientiously 
investigating many people, and on the basis of these early 
interviews, including the one with appellant, it was felt there 
was pene basis for any arrest at that juncture. 

In any event, assuming that appellant was a prime suspect 
and the police felt there was perhaps probable cause to arrest, 
there would be no obligation to do so when there vas, as here, 
the greater necessity to continue the investigation, See Hoffa 
v. United States, 385 U.S. 239 .(1966). There was possibly as 
much basis to arrest other suspects as there was to arrest ap- 
pellant. The majority opinion in our view would seen to en- 

: 
courage a policy of presenting several suspects before a 


magistrate, What is worse it would create an "arrest now, in- 


vestigate later" practice for law-enforcement officers. 
& 1 | 
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CONCLUSION 
case is at great 
variance th the fact adduced at the full hearing in 
ontrary to the decisions of this 
and the Supreme Court. While the setting of this ‘case 
is somewhat unique, the questions concerning the advisability 


of giving nda w s during a massive general investi- 


as well as others, and the determination of 


probable cause for presentment before a committing magistrate, 
are fundemental end recurring. The Government respectfully 
requests that the Court rehear this case and suggest that it 


would be appropriate for such rehearing to be before the 
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UheTsD SeaTES COURT OF APPEALS 


FOR THE DISTRICT OF COLUMBIA CIRCUIT 


Thomas W. Robinson, 


IEF FOR APPELLANT 
I. 
The Government cited Pea v. United States, 130 U. S. 
App. D. C. 66, 397 F. 2d 627, 638, rehearing en ban (1968), 


for overruling Clifton v. United States. Government's 


brief, p. 17. Mr. Robinson has cited Clifton v. United 


States, 125 U. S. App. D. C. 257, 371 F. 2d 354 (1966) cert. 
denied 386 U. S. 995, for two propositions. Robinson's brief, 
pp. 18 and 19. First, in this jurisdiction the constitutional 
guarantee against self-incrimination by nonvoluntary confession 
is afforded by submitting to the jury the question whether a 
confession is voluntary beyond a reasonable doubt. Second, 


in this jurisdiction the trial judge may admit a confession 


he 
for jury consideration upon making only the qualitative 
determination, that is that the confession is voumntars, and 
without making the more demanding and constitutionally required 
quantitative determination, that is that the confession is 


voluntary beyond a reasoneble doubt. 


Pea v. United States, supra, overruled the second of 


these propositions, not the first. It directed the trial 

judge to admit a confession only when satisfied beyond a 
reasonable doubt thet the confession is voluntary. It 

stated that its direction issued "in the exercise of our 
supervisory power over administration of criminal justice 

in the District of Columbia." Pea v. United States, 130 Uu. S. 
App. D. C. 66, at 76, 397 F. 2d 637, at 637. It did not 

hold that the quantitative determination of the trial judge 

is constitutionally required. It did not hold that: the 
quantitative determination of a trial judge without 2 
redetermination by the jury would satisfy the constitutional 
guarantee against self-incrimination. Instead it reaffirmed 
the proposition that in this jurisdiction the jury also 

must be satisfied beyond a reasonable doubt that the confession 
is voluntary. Clifton v. United States, 125 U., S. App. D. C. 
257, concurring opinion at 263, 371 F. 2d 354, at 360 (1966). 
This Court directed the quantitative determination by the 

trial judge to afford an added safeguard for the constitutional 


guarantee, not to substitute for the jury's determination. 


The Covernment ergues that Judge Green by implication 
reasonabie doubt that all three 
confessions ¢ oluntary. Government's brief, p. 17. 
ny that such an implication may be 
ang conclusions. Mr. Robinson is 
Judge Green was satisfied 
determination is not supported 


by the evidence and must be reversed, Mr. Robinson's brief, 


pp. € to 18; and seconde, her determination, if allowed to 


stand, is not 4 constitutionally sufficient substitute for 
the quantitative determination by the jury. Mr. Robinson's 
brief, pp. 18 to 23. 

It is doubtful that Judge Green at the Robinson trial 
was cognizant of Pea v. United States, supra. In that 
decision this Court calied for a quantitative determination, 
which Judge Green did not expressly make, and reaffirmed 
its expectation that the findings and conclusions of the 
trial judge will be made in sufficient completeness to 
reveal his reading of the evidence and his rendering of 
the law. Judge Green's findings and conclusions are extremely 
brief and perfunctory. They reveal no thought process other 
than rejection of all the evidence tending to impeach the 
voluntary character of the confessions. Tr. 307-308. They 
do not resolve the few relevant discrepancies in the 


testimony, which concern when and what warnings were given 
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Mr. Robinson by Dr. Owens on the morning of June 12, 1967. 
Mr. Robinson contends that the constitutional guarantee 
against self-inerimination was not served in his case by the 
determination of the trial judge so summarily made. 
ZOE s 

The Government seeks to restrict this Court's application 
of Miranda to “grilling” in a police dominated pcaoonuersr 
Government's brief, p. 18. Mr. Robinson contends that no 
such limiting barrier has been placed on Miranda. Miranda 
applies whenever the individual subjected to que stioning 
is in “custody or otherwise deprived of his €reedon by the 
authorities in any significant way". Miranda v. Arizona, 


384 U. S. 436, at 478, 86 S. Ct. 1602, at 1630, 16 L. Ed. 


2d 694, at 726 (1966); Mathis v. United States, 391 U. S. 1, 


88 S. Ct. 1503, 20 L. Ed. 2d 381 (1968). 
III. 

The Government's rejection of Mr. Robinson's asserted 
right to counsel rests in part on a misconception of fact. 
Government's brief, p. 22. Dr. Schwartz recommended the 
change in diagnosis from schizophrenic reaction to unstable 
personality on November 19, 1965. Tr. S16. Thirteen months 
later, on December 19, 1966, Dr. Schwartz recommended 

“ 


Mr. Robinson's transfer to the Cruvant Building. Tr. 132. 


The transfer was effected February 7, 1967. Tr. 132, As 
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there was no current diagnosis of Mr. Robinson's 
unless the report of Dr. Blum that Mr. Robinson's 

te May had become agitated is deemed to be a 


condition. Tr. 226, 683. 


The Govermment reli ane n S$. Robinson v. United 
cates, G.7S2 at D. , No. 22,247, decided 
October 23, 19 to defeat Mr. Robinson's contention that 
use of the usual sanity charge without supplementation 
grossly prejudiced his insanity defense and constituted plain 
error. Government's brief, p. 23. 

Mr. Robinson's case differs from the Joseph S. Robinson 
case in at least two significant respects. Mr. Robinson is 
complaining because Judge Green gave the usual charge that 
"every person is presumed to be sane" and did not make any 
exception, qualification or supplementation by reason of his 
prior acquittal and confinement in St. Elizabeth’s. In 
Joseph S$. Robinson the trial judge did supplement the usual 
language by stating that "with respect to this case, you should 
also consider the fact that the defendant was committed to 
St. Elizabeth's * * *". It is precisely because no instruction 
was given by Judge Green to consider the confinement in 


St. Elizabeth's “as cutting the other way” that Mr. Robinson 


is claiming error. Joseph S. Robinson v. United States, supra. 
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Statement of Chief Judge Bazelon dissenting from denial of 


rehearing en banc. | 
Second, Mr. Robinson is contending that the parallel 
between the offense for which he was earlier acquitted for 
insanity and his new offense required supplementation of 
the usual sanity charge. No parallelism between che earlier 
and later offenses was shown, or urged, in the Joseph S. 
Robinson case. Joseph S. Robinson was confined to St. Elizabeth's 
after an acquittal for insanity on a charge of assault. While 
confined he robbed the Aristo cleaners. The complaining 
witness testified that Joseph S. Robinson compelled her at 
gun point to lie on the floor while he took $40 one of the 
cash register. The Government sought to show chat the 
robbery was not the product of a mental disorder, even if 
Joseph $. Robinson was suffering from a mental disorder act 
the time of the crime. 
In Mr. Robinson's case, medical testimony from both 
sides has attributed both Mr. Robinson's earlier and later 
offenses to his personality disorder. The Government sought 
to show that this disorder, admittedly related to both 
offenses, was not a mental disorder, The admitted! parallelism 
between the two offenses, each a mad, crazy, bizarre, 
irrational attack upon a woman, is in itself evidence of 


continuation of the disorder. In Mr. Robinson's case, the 


Sf = 


prior adjudication that his disorder is mentel hes a direct 


and immediate bearing on his criminal responsibility for the 


later offense. This parallelism between Mr. Robinson's two 
offenses creates a need to supplement the usual sanity 
charge not present in the Joseph S. Robinson cease. 

Mr. Joseph S. Robinson on November 21, 1969, filed a 
petition for certiorari, United States Supreme court, 
Miscellaneous Docket No. 1303. The petition seeks review of 
the charge to the jury in his case. This Court may, wish to 
postpone its decision until the Supreme Court rules. 

Respectfully submitted, 
} i yoy 
LOL ECE 
David C 
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